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May 14, 2015 
 
Tom Byler, Director 
Attn: Transfers and Conservation Services 
Oregon Water Resources Department 
725 Summer Street NE, Suite A 
Salem, Oregon 97301 
 
Re:  Water Rights Transfer Application No. T-12028 
 
Dear Mr. Byler,  
 
 The following comments regarding the above referenced application are submitted on 
behalf of Food & Water Watch, Bark, WaterWatch of Oregon, Oregon Chapter of the Sierra 
Club, Oregon Physicians for Social Responsibility, Alliance for Democracy, and the Oregon 
section of the American Federation of State, County, and Municipal Employees.  We request that 
the Oregon Water Resources Department and the Water Resources Commission (collectively 
“OWRD” or “Department”) deny the permit application for the City of Cascade Locks’ (“City”) 
transfer to change the place of use, character of use and point of appropriation for 0.5 cfs of 
water right Certificate No. 41302.   
 
 The proposed transfer and “cross-transfer” of water rights with the Oregon Department of 
Fish and Wildlife (“ODFW”) will result in 1) the unauthorized use of a municipal water right; 2) 
potential enlargement of the City’s water right; and 3) the unauthorized use of a supplemental 
water right.  This application appears to be an effort by the City and ODFW to avoid any public 
interest review; however, given the history leading up to this application the Department should 
consider whether this application is adverse to the public interest.  Additionally, approval of this 
water right transfer will violate OWRD’s responsibility to manage Oregon’s publicly-owned 
water in the public’s interest, for the good of all Oregonians.  
 

COMMENTS 
 

 According to the application, the City of Cascade Locks is proposing to transfer water 
right certificate No. 41302 to change the place of use from the City’s water use zone to the 
ODFW Oxbow Fish Hatchery, to change the character of use from “municipal use” to “fish 
culture,” and to change the point of appropriation to an entirely new well.  Despite the City and 
ODFW’s intent to have this application considered in conjunction with transfer application T-
12029, the Department is required to evaluate this application on its face and determine whether 
it, alone, complies with the relevant statutes and regulations, without consideration of the 
proposed “cross-transfer” and trade of municipal water for ODFW spring water.  
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 Pursuant to Oregon Administrative Rule 690-380-4000, we are filing public comments on 
the application, and request that the Department deny the application on grounds that the 
proposed changes are prohibited by law and will have adverse impacts, as described below.  
 
The Application Does Not Meet the Requirements of ORS 540.520 
 

ORS 540.520(2) sets out the requirements for a transfer application to change the place of 
use, the point of diversion, or the use.  Those requirements include:  
 

(a) The name of the owner; 
(b) The previous use of the water’ 
(c) A description of the premises upon which the water is used;  
(d) A description of the premises upon which it is proposed to use the water;  
(e) The use that is proposed to be made of the water;  
(f) The reasons for making the proposed change; and  
(g) Evidence that the water has been used over the past five years according to the terms 

and conditions of the owners water right certificate of that the water right is not 
subject to forfeiture under ORS 540.610.  

 
ORS 540.520(2).   
 

The transfer application fails to meet requirements (f) and (g).  First, the application fails 
to provide the reasoning for the proposed transfer.  The transfer application form states: “Explain 
in your own words that you propose to accomplish with this transfer application and why[.]”  T-
12028 at 4.  In response, the City explains: 

 
“This transfer application is filed by the City of Cascade Locks in conjunction with a 
separate transfer application filed this same date by the Oregon Department of Fish and 
Wildlife.  The purpose of the two applications is to effectuate a trade between the City 
and ODFW whereby ODFW will acquire 0.5 cfs of ground water rights from the City, 
and the City will acquire 0.5 cfs of surface water rights from ODFW.” 

 
Id.  The application does not provide any reasoning for the proposed changes.  Additionally, the 
application does not contain any evidence or information that speaks to the water use over the 
past five years or whether the use is subject to forfeiture.  See ORS 540.520(2)(g).  Similarly, the 
box corresponding to the Evidence of Use Affidavit for the transfer application is not checked.  
T-12028 at 1.  Without this information the application does not satisfy the requirements of ORS 
540.520.  We urge the Department to require the City to provide all required information before 
making any determinations on the application.  
 
The Requested Transfer Proposes the Unauthorized Use of a Municipal Water Right  
 
 The City’s transfer application proposes to use a municipal water right at the Oxbow Fish 
Hatchery, land that is outside the city limits of Cascade Locks and the City’s water use area and 
thus not appurtenant to the City’s water right.  See T-12028 Map.  ORS 540.510(3)(a) sets out 
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the limited circumstances in which a municipal water right may be used on land other than the 
land appurtenant to the right.  Specifically, “water used under a permit or certificate issued to a 
municipality…may be applied to beneficial use on lands to which the right is not appurtenant if: 
 

(A) The water is applied to lands which are acquired by annexation or through 
merger, consolidation or formation of a water authority, so long as the rate and 
use of water allowed in the original certificate is not exceeded; 

 
(B) The use continues to be for municipal purposes and would not interfere with or 

impair prior vested water rights; or 
 
(C) The use is authorized under a permit granted under ORS 468B.050 (Water quality 

permit) or 468B.053 (Alternatives to obtaining water quality permit) and for 
which a reclaimed water registration form has been filed under ORS 537.132 
(Exemption from permit requirements for use of reclaimed water).” 

 
ORS 540.510(3)(a).  
 
 OAR 690-380-2410(2) further provides that “[a] municipality may seek authorization to 
use water for municipal purposes on lands other than those described in [ORS 540.510(3)(a)] 
under a water right subject to transfer by submitting a water right transfer application to change 
the place of use or character of use under 690-380-3000.”  
 
 None of the three circumstances provided in ORS 540.510(3)(a) allow the City to transfer 
its municipal water right on the non-appurtenant hatchery lands.  First, the hatchery lands have 
not been acquired by the City through annexation, or any other means.  Second, fish hatchery use 
is not a usual and ordinary municipal use of water such that the transferred use would be for 
municipal purposes.  See OAR 690-300-010(29) (defining “Municipal Water Use”).  Third, the 
water use proposed is not granted under any water quality permit or other exception.  Therefore, 
the City does not meet any of the exceptions in ORS 540.510(3)(a) to the prohibition on the use 
of a municipal water right on land that is not appurtenant to the right.  The Department must 
deny the application on this basis.   
 
The Requested Transfer May Result in Enlargement of the Underlying Water Right  
 
 A transfer application must be denied where the transfer would result in an enlargement 
of the water right.  OAR 690-380-5000(c).  “Enlargement” means an expansion of a water right 
and includes, but is not limited to: using a greater rate or duty of water per acre than currently 
allowed under a right; failing to keep the original place of use from receiving water from the 
same source; or diverting more water at the new point of diversion or appropriation than is 
legally available to that right at the original point of diversion or appropriation.  OAR 690-380-
0100(2)(a), (c), (d).   
 
 The City proposes to transfer 0.5 cfs of its municipal water right for use at the Oxbow 
Fish Hatchery.  The application indicates that the City will construct a new well for this 0.5 cfs 
delivery to the hatchery despite the fact that the City has an existing well (Well 1) with a pump 
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capacity of 1.1 cfs (495 gpm) for water right Certificate No. 41302.  The City has not indicated 
that it will abandon the existing Well 1.  Nothing in the transfer application indicates how, or if, 
the City will prevent use of any water from the existing well at the original place of use for the 
transferred 0.5 cfs water right.  Nor does the application indicate how the City will ensure that 
the 0.5 cfs right is no longer pumped through Well 1 and that any water drawn from Well 1 is 
limited to the amount authorized by other water rights that the City holds.  The Department must 
ensure that the request transfer and additional point of appropriation will not result in 
enlargement of the City’s water right.  Unless the applicant can provide the necessary 
documentation that no enlargement will occur, the Department may not approve the transfer. 
 
The Requested Transfer Will Result in the Unauthorized Use of a Supplemental Water 
Right 
 
 The City’s water right Certificate No. 41302 is based on a water right permit that was 
approved as a supplemental water right.  See Application G_4528, p. 13 (describing ground 
water supply as supplemental to surface water rights Certificates 12131 and 18134).  A 
supplemental water right is defined as “an additional appropriation of water to make up a 
deficiency of supply from an existing water right.  A supplemental water right is used in 
conjunction with a primary water right.” OAR 690-380-0100(12) (emphasis added).  The City’s 
0.5 cfs groundwater right was intended to be used as a supplemental supply for the City’s senior 
and primary surface water rights.  The proposed transfer will change the nature of the right such 
that it will no longer be “used in conjunction with” those primary water rights.  Rather, it will be 
used at a different place and for an entirely different purpose than the City’s primary water 
rights.  The transfer application seeks a use of the water that was not contemplated by the 
Department when it was approved as a supplement right.  Thus, the Department should deny the 
application because it will allow a change in the right that is contrary to the very purpose for 
which it was approved.  
 
The Department Should Consider Whether the Proposed Transfer is Adverse to the Public 
Interest 
 

Prior to filing this application, the City of Cascade Locks entered into an 
intergovernmental agreement with ODFW to facilitate ODFW’s application for an exchange of 
water rights, T-11109.  In order to approve an application to exchange water the Department and 
the Water Resources Commission must determine whether the proposed exchange would 
adversely affect the public interest.  ORS 540.537(1)(c).  Thus, the prior application by ODFW, 
for the exchange involving the City’s municipal water, would have undergone this public interest 
review.  However, ODFW and the City are not attempting to evade that review by simply 
labeling their respective applications as a proposal for “cross transfers” rather than what they 
actually seek – an exchange.  The City’s transfer application states: 
 

“This transfer application is filed by the City of Cascade Locks in conjunction with a 
separate transfer application filed this same date by the Oregon Department of Fish and 
Wildlife.  The purpose of the two applications is to effectuate a trade between the City 
and ODFW whereby ODFW will acquire 0.5 cfs of ground water rights from the City, 
and the City will acquire 0.5 cfs of surface water rights from ODFW.  It is intended that 
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approval of each application in this plan for ‘cross transfers’ will be contingent on 
approval of the other.” 

 
T-12028 at 4.  
  

The public and the Department expended significant time and resources towards that 
exchange application, and ODFW’s corresponding transfer applications T- 11108 and T-11249, 
only to now have ODFW and the City all but abandon that process without explanation.  The 
Department received over 8,000 comments from the public regarding those applications and had 
reviewed those comments and issued preliminary determinations with respect to both transfer 
applications.  Bark and Food and Water Watch then filed protests to the Department’s 
preliminary determinations, which resulted in over two and half years of proceedings that have 
yet to be finally resolved.  To restart this process after all the work that has been done on the 
prior applications would constitute a waste of public and state resources.  

 
The new transfer applications seek the same result as the prior transfer and exchange 

applications – to trade 0.5 cfs of ODFW spring water for 0.5 cfs of City well water to facilitate 
the sale of spring water to Nestlé.  However, this strategy is more concerning as it will result in 
the permanent transfer of public water rights to provide water to a controversial and hugely 
unpopular corporate user, Nestlé.  This sudden change in strategy after several years of effort on 
the original proposals appears to reflect an effort by ODFW and the City to avoid any 
determination of whether this proposal is adverse to the public interest.  The Department should 
not facilitate this attempt to cut out the public interest review by allowing the new cross-transfer 
applications to take the place of the existing transfer and exchange applications submitted in 
2010.  Despite the fact that the transfer regulations do not require a public interest review, 
approval of these transfer applications without consideration of the public interest and the public 
trust values of Oregon’s water resources, “may result in needless destruction of those values.”  
Nat’l Audubon Soc’y v. Superior Court, 33 Cal. 3d 419, 426 (1983). 
 
The Requested Transfer Violates the Public Trust Doctrine and the Department’s Mission 
to Restore and Protect Streamflows and Watershed to Ensure Long-Term Sustainability 
 
 The Department’s mission is to “restore and protect streamflows and watersheds in order 
to ensure the long-term sustainability of Oregon’s ecosystems, economy, and quality of life.”  
Further, water resources are held by the state in trust for its citizens.  “The state, as trustee for the 
people, bears the responsibility of preserving and protecting the right of the public to the use of 
the waters [for navigation, fishing and recreation].”  Oregon Shores Conservation Coalition v. 
Oregon Fish and Widlife Comm’n, 62 Or App 481, 493, 662 P2d 356 (1983).  
 
 As part of its mission and public trust duty, the Department must act to protect water 
resources for future generations of Oregonians.  In light of the threats to water resources posed 
by population growth, increased usage and demand, upstream pollution, urbanization, drought 
and climate effects, and over-utilization of groundwater and surface waters, the Department 
should be vigilant in acting to protect continued access to potable water.  Most of Oregon’s 
surface water is fully allocated during the summer months.  See WRD, Integrated Water 
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Resources Strategy, 11 (August 2012).  About 22,000 stream miles in Oregon do not meet the 
state’s water quality standards for one or more pollutants.  Id. at 12.  
 
 Sources like the Oxbow Springs are likely to play a key role in Oregon’s water security.  
For example, if groundwater used by the City of Cascade Locks were to be contaminated by 
intrusion from the Columbia River, the springs then become more valuable to the public as a safe 
water source.  Approval of this transfer would be inconsistent with the Department’s mandate to 
protect water resources for Oregonians, and the specific purpose of the statewide Integrated 
Water Resources Strategy to “maintain[] healthy water resources to meet the needs of 
Oregonians and Oregon’s environment for generations to come.”  Id. at 3. 
 
 This transfer, in conjunction with the transfer application filed by the ODFW (T-12029), 
will allow the sale of Oxbow Springs water to Nestlé Waters North America for a water-bottling 
plant.  The Department clearly recognizes the role this transfer application plays in the Nestlé 
project.  OWRD Notice of Public Comment: [ODFW] and City of Cascade Locks Proposed 
Water Right Transfers Relating to Nestlé Waters (4/14/2015).  If the Department approves the 
two connected transfer applications T-12029 and T-12028 it will be facilitating the bottling of 
Oregon’s water.  
 
 In addition, the cross-transfer may ultimately harm the ability of the City of Cascade 
Locks to provide water for its citizens.  Without knowing the effects of increased withdrawal and 
possible effects including intrusion of Columbia River water, the Department cannot ensure the 
protection of the resource.  The applications seek a permanent transfer.  Based on the 
information available, the Department cannot conclude that there will be a sufficient quantity of 
water to sustain the population of Cascade Locks.  The transfer also raises questions of 
protecting ODFW’s fish hatchery during water shortages.  By transferring a public resource for 
use and control by a private entity, the Department violates its duty as trustee for the people of 
Oregon and its mission.  
 
Conclusion 
 
 The Department’s approval of the requested transfers will result in the unauthorized use 
of a municipal water right and a supplemental water right and may result in a prohibited 
enlargement of the City’s water right.  Ultimately, the actions of the City and the approval of the 
Department may jeopardize the long-term sustainability of Oregon’s water and thus violate the 
mission of OWRD.  Additionally, the proposed transfer is adverse to the public interest.  
Therefore, we strongly urge the Department to deny the City of Cascade Locks’ Water Rights 
Transfer Application No. T-12028.  
 
Sincerely, 
 
Julia DeGraw 
Northwest Organizer 
Food & Water Watch 
917 SW Oak St, Suite 404 
Portland, OR 97205 

Amy Harwood 
Interim Executive Director 
Bark 
P.O. Box 12056 
Portland, OR 97212 
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503-241-6556 
jdegraw@fwwatch.org 
www.foodandwaterwatch.org 
 
Lisa Brown 
Staff Attorney 
WaterWatch of Oregon 
213 SW Ash, Suite 208 
Portland, OR 97204 
503-295-4039, x4 
lisa@waterwatch.org 
www.waterwatch.org 
 
Rhett Lawrence 
Conservation Director 
Oregon Chapter, Sierra Club 
1821 SE Ankeny St. 
Portland, OR 97214 
503-238-0442, x304 
Rhett.lawrence@sierraclub.org 
http://oregon2.sierraclub.org/chapter 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

503-331-0374 
amy@bark-out.org 
www.bark-out.org 
 
Regna Merritt 
Campaign Director 
Oregon Physicians for Social Responsibility 
812 SW Washington St., Suite 1050 
Portland, OR 97205 
regna@oregonpsr.org 
www.oregonpsr.org 
 
 
Nancy Matela 
Water Committee Chair 
Alliance for Democracy 
503-267-1401 
Nancy.matela@gmail.com 
http://www/afd-pdx/org 
 
 
Jeff Klatke 
President 
Oregon AFSCME 
1400 Tandem Ave. NE 
Salem, OR 97301 
503-704-1665 
president@oregonafscme.com 
www.oregonafscme.com 
 


